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Introduction
An 1876 admiralty case observed that 
“[s]ecret liens injure commerce, for reasons 
apparent to every one, and our policy has 
been to fetter navigation and trade as little 
as possible.”1 No case has praised the secret 
lien.

Article 9 of the UCC provides a uniform 
system for the registration of security inter-
ests, yet secret liens persist. This article iden-
tifies both the numerous “non-Article 9” liens 
and the smaller subset of secret, obsolete, or 
otherwise problematic remedies, property 
interests, and personal property liens under 
Michigan and federal law. The article also 
suggests the elimination or correction of sev-
eral secret liens.

Why do Secret Liens Exist?
Personal property liens exist outside of the 
Article 9 system for several reasons. 

First, possessory liens have existed for 
hundreds of years. Many of these liens, 
such as the artisan’s or mechanic’s lien, and 
the innkeeper’s, warehouseman’s, carrier’s, 
and self-storage lien, continue to be useful 
because retention of possession facilitates 
short-term credit for simple services. Posses-
sory liens are explicitly recognized by Article 
9.2

Second, liens serve many purposes other 
than to secure loans, such as (i) to secure pay-
ment for services that improve or preserve 
the property itself, (ii) to secure payment of 
taxes and other governmental obligations, 
and (iii) to enable recovery by judgment 
creditors.

Third, courts have equitable powers that 
result in the imposition of liens or the cre-
ation of property interests. Although court 
orders are usually3 in writing, they can be 
difficult to discover because they are not in-
dexed in a central filing office.

Fourth, property may be subject to laws 
that are not consistent with the UCC. Prop-
erty that is subject to the jurisdiction of a 
Native-American tribe may preclude the ap-
plication of the UCC.4 Copyrights, patents, 

and trademarks are subject to federal regis-
tration.5 Article 9 does not govern the per-
fection or priority of a lien on goods that are 
covered by a certificate of title (typically mo-
tor vehicles and trailers). A lien on a vehicle 
is not “secret” because the lien must be noted 
on the certificate of title.6

Fifth, legislatures enact laws to regulate 
specific industries. These industry-specif-
ic liens (or statutory trusts) include (i) the 
Michigan Building Contract Fund Act (MB-
CFA);7 (ii) the Perishable Agricultural Com-
modities Act, 1930 (PACA)8 and the Packers 
and Stockyards Act, 1921 (PSA);9 (iii) labor 
obligations owing by mining operations;10

and (iv) labor and materials for oil and gas 
wells and pipelines.11 These create systems of 
debtor-creditor relations unique to particular 
industries.

While most of the secret liens identified 
below are relatively harmless, several have 
the potential to cause an unexpected loss to 
a lender relying on a borrower’s collateral. A 
lien is problematic if it is both economically 
significant and secret or not readily discov-
erable. Those liens should be eliminated or 
modified.

A List of Secret and Problematic 
Liens
Non-Article-9 liens and other similar interests 
under Michigan and federal12 law are catego-
rized below according to the legal source of 
the lien or property interest. Legislation has 
given rise to many types of liens, so the statu-
tory lien is the first category. Next are judi-
cial or common-law liens and judicial remedies,
some of which are based on statutes. Third 
are statutory trusts. These use a different ter-
minology and do not by their wording create 
liens, but their effect can be similar. Fourth 
are retention of title and other remedies. Some of 
these remedies are not called liens but, since 
they are property interests that secure pay-
ment or performance, they function as liens. 
In this list the true secret liens are identified, 
and there are suggestions as to how to deal 
with several of them.

In Need of Repair: Secret Personal 
Property Liens in Michigan*
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Committee who provided material, comments, and suggestions.
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Statutory Liens
In Rem Tax Liens
These are secret in the sense that they are not 
found in a registry like the secretary of state’s 
UCC office. The personal property tax lien 
under the General Property Tax Act13 is the 
prime example. The industrial facility tax14 is 
secured by a lien against personal property 
only in the event of a jeopardy assessment, 
and in that event is evidenced by a filing with 
the register of deeds.15 The industrial facility 
tax obligation applicable to personal proper-
ty is, like an obligation for personal property 
taxes, enforceable directly (without a judg-
ment) against any personal property of the 
taxpayer located within the state.16 Because 
personal property is by definition moveable, 
the presence of a personal property tax lien 
is not always determinable by researching a 
local governmental database or by inquiring 
locally. A prospective lender or buyer would 
need to know where the property has been 
located to determine whether any personal 
property tax liens exist.

A more elusive in rem tax lien secures fed-
eral estate and gift taxes.17 This lien is prob-
lematic because it initially attaches to prop-
erty included in the gross estate. However, 
if property is transferred by the decedent’s 
successor (i.e. spouse, transferee, trustee, 
surviving tenant, person in possession, or 
beneficiary) to a purchaser or holder of a se-
curity interest, the transferred property be-
comes free of the lien. Instead, the lien will 
transfer and attach to “all of the property of” 
the successor, except any part transferred to 
a purchaser or holder of a security interest.18

This type of lien is in practice a floating lien 
against the assets of the family member who 
fails to pay the estate or gift tax. It is not in-
tended to ensnare a legitimate purchaser or 
secured creditor.19

Other Federal Liens
Liability for federal taxes gives rise to a stat-
utory lien against the assets of the taxpayer. 
As with the federal estate tax lien, there are 
protections for purchasers and lenders.20

Because tax liens are perfected by the filing 
of a notice, and because there are numerous 
research materials on tax liens, this article 
does not discuss them in detail.21

If a company owes unpaid benefits or 
other pension-related liabilities, the Em-
ployment Retirement Income Security Act 
(ERISA)22 provides for a lien in favor of the 
Pension Benefits Guaranty Corporation 

(PBGC) similar to a tax lien with the same 
requirements for the filing of notice of the 
lien.23

The Comprehensive Environmental Re-
sponse, Compensation, and Liability Act 
(CERCLA)24 provides for a lien to secure 
cleanup costs.25 The “primary CERCLA 
lien” is against real property only.26 This se-
cures removal, remediation, and other such 
costs.27 A “windfall” CERCLA lien, which 
secures unrecovered response costs to the 
extent of the enhancement of the value of 
property subject to the “response action” 
(i.e. cleanup), attaches to personal property 
such as equipment as well as real property.28

The perfection requirements applicable to 
the “windfall” lien, however, do not provide 
for the filing of a notice with the secretary of 
state UCC office. Instead, “if the State has not 
by law designated one office for the receipt of 
such notices of liens” (and Michigan has not) 
“the notice shall be filed” with the clerk of 
the U.S. district court where the real property 
is located.29 This leaves open the possibility 
of a CERCLA lien against personal property 
being evidenced only by a filing with a feder-
al court. Prior-perfected liens are protected,30

but a CERCLA “windfall” lien could be a se-
cret lien to anyone relying on a UCC search.

A lien on future imports of pesticides and 
devices of an owner or consignee is granted 
in favor of the United States Department of 
Treasury to secure any unpaid charges for 
storage, cartage, and labor on imported pes-
ticides and devices that are refused admis-
sion or delivery.31

Possessory Liens
These are sometimes called “secret” because 
no recordation is required.32 If a lender or 
purchaser can determine who is in posses-
sion of the collateral, or if the collateral or 
lien rights are not consequential, then a pos-
sessory lien poses little threat to commercial 
financing.

Possessory Liens Recognized by Article 9. The
simplest and least objectionable possessory 
liens come within the Article 9 definition of 
“possessory lien.”33 In this category are liens 
to secure debts owing to a garage keeper,34

hotel keeper,35 campground operator,36 self-
service storage facility,37 or a mechanic, ar-
tisan, or tradesman for the manufacture or 
repair of goods or the keeping of animals.38

These liens depend on possession and secure 
payment for services or materials furnished 
with respect to goods in the ordinary course 
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of business.39 Bank,40 warehouse,41 and car-
rier liens42 are also provided for in the UCC.

Industrial Liens. These liens are provided 
by various modern statutes to secure pay-
ment rights for certain segments of manu-
facturing. The plastic mold act43 provides for 
a possessory lien in favor of a molder, i.e. a 
manufacturer of plastic parts. The Special 
Tools Lien Act44 provides for a possessory 
lien in favor of an end-user of special tooling. 
A molder and end-user have a lien on the 
mold or tool to secure payment for their ser-
vices. The non-possessory liens provided for 
by these statutes protect the moldbuilder or 
special-tool maker and are discussed below. 

Floating Logs Lien. Several Michigan stat-
utes still address a nineteenth-century indus-
trial practice that no longer exists—floating 
logs downstream to the saw mill.45 These 
statutes are unlikely to cause a conflict with 
commercial financing or other property 
rights, but they should be repealed because 
they are obsolete.

Distraint Liens. Beasts can be distrained 
for “going at large contrary to law” or for 
damaging property.46 If you do not pay a 
bridge toll, the bridge authority has a lien on, 
and may take and retain possession of, your 
automobile until you do.47 This is similar to 
a lien on a vehicle impounded for certain 
violations.48 A buyer of goods on a home so-
licitation sale may keep the goods to secure 
a refund.49 Although not all of these posses-
sory liens qualify as a “possessory lien” un-
der Article 9, none poses a significant risk to 
commerce.

Aircraft Garage Keeper Lien.50 An aircraft 
garage keeper who furnishes fuel, labor, or 
materials has a lien on the aircraft to secure 
the unpaid sums due. “The garage keeper 
may detain the aircraft at any time it is in 
his or her possession within 90 days after 
performing the last labor or furnishing the 
last supplies for which the lien is claimed.”51

Therefore, even if the aircraft has flown, the 
garage keeper can ground it if it lands again 
in the garage keeper’s possession within 
90 days. The lien has priority over all other 
liens.52 Enforcement of the lien is by means 
of a sale and requires that notice be recorded 
with the Federal Aviation Administration 
aircraft registry.53

Boat Storage Lien. The Michigan Marina 
and Boatyard Storage Lien Act54 grants a lien 
to a storage facility owner on a boat “stored” 
at a particular facility.55 The lien secures un-
paid charges for storage, rent, labor, materi-

als, and supplies. The lien may take priority 
over prior liens, depending on when certain 
notices are provided.56 Because a boat owner 
might cause a hiatus in the marina’s posses-
sion by using the boat, it is not clear whether 
the lien is always possessory, but a marina 
would probably deny the use of a boat to an 
owner who is seriously delinquent.

Michigan’s Non-Possessory Statutory 
Liens: Pitfalls for the Unwary
Worker’s Disability Compensation. The first 
(and possibly most notable) secret lien in this 
category is the lien for worker’s disability 
compensation that in “the case of the insol-
vency of an employer…shall constitute a first 
lien upon all the property of the employer… 
paramount to all other claims or liens, except 
for wages and taxes… .”57 No notice of the 
lien is required to be filed.

Medicaid and Other Health-Care Overpay-
ments. Under the Social Welfare Act,58 the 
Michigan Department of Community Health 
“shall have a priority lien on any assets of 
a provider for any overpayment, as a con-
sequence of fraud or abuse, that is not re-
imbursed to the department of community 
health.”59 The term “priority” is not defined. 
The term “abuse” implies a lower and less 
defined standard than “fraud,” potentially 
extending the remedy to any instance of 
overpayment not caused by a unilateral mis-
take by the government. There is no require-
ment that notice of the lien be filed. Like the 
worker’s compensation lien, this lien is dou-
bly offensive to commercial financing be-
cause it is both secret and priming.

False claims under Michigan NREPA. A 
person who makes a false claim for payment 
or indemnification under the underground-
storage-tank-corrective-action-funding pro-
visions of the Natural Resources and En-
vironmental Protection Act60 is subject to 
unique penalties and procedures. “Money 
owed pursuant to this section constitutes a 
claim and lien…upon any real or personal 
property owned either directly or indirectly by
the person…[and] has the force and effect 
of a first in time and right judgment lien.”61

(emphasis added). Thus, assets of the offend-
er’s closely held corporation (being indirectly 
owned) might be subject to the lien. Because 
it is treated as a judgment lien, although it is 
subordinate to a prior-perfected lien, it is not 
subject to perfection by notice filing. This lien 
may be rare, but it is a priority dispute wait-
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ing to happen. Other liens under the Michi-
gan NREPA are discussed below.

Agricultural Services. Michigan law pro-
vides for liens to secure payment for the fol-
lowing two types of agricultural services: 
•	 Pressing, threshing, or hulling.62 The 

lien secures charges for the mechani-
cal processing of certain crops.63

Notice is to be filed with the county 
register of deeds.64 The lien does not 
attach to product that passes “into 
the hands of an innocent purchas-
er or dealer in the usual course of 
trade.”65

•	 Service by stallion.66 This lien attaches 
to both the mare who was serviced 
and the foal. Notice is to be filed with 
the county register of deeds. The lien 
is valid for one year and has priority 
over all other liens on the offspring.67

Horses in this instance are treated 
like growing crops, a security inter-
est in that is also perfected with a 
county filing.

Animals Transported by Rail.68 A lien is 
granted to secure the payment of any food, 
water, or shelter provided by the railroad 
company to the animals.69 It is not clear 
whether the lien terminates on surrender of 
possession and, given the obsolescence of the 
statute, we may never know.

Oil or Gas Well or Pipeline.70 This lien se-
cures labor and materials, and it attaches not 
only to real property but also to equipment 
and to the oil or gas produced by the well. 
The statute provides a unique set of rules for 
perfection and enforcement of the lien. No-
tice is to be filed with the register of deeds, 
which is problematic as to personal prop-
erty. Further complicating matters for this 
industry is a specific forfeiture statute that 
provides that “illegal oil or gas, products 
derived from illegal oil or gas, conveyances 
used in the transportation of illegal oil or gas 
or oil or gas products, and containers used 
in their storage, except railroad tank cars and 
pipelines, are subject to confiscation” and 
seizure by the Michigan Department of Envi-
ronmental Quality.71

Michigan Railroad Companies. This lien se-
cures payment of a judgment against a street 
railway or railroad company for personal 
injury or death.72 This law appears to be re-
dundant because a judgment creditor of a 
railroad company could execute against the 
company’s assets.73

Watercraft.74 This lien secures debts for 
supplies, provisions, labor, and other ex-
penses relating to the maintenance and dock-
ing of a boat. The lien arises after the supplier 
or laborer provides notice of its claim to the 
owner/master of the craft.75 To enforce the 
lien, the sheriff will seize and hold the wa-
tercraft pending the litigation and any sale.76

This procedure may also be used to enforce a 
non-possessory lien of a canal or harbor com-
pany for unpaid tolls and charges.77

Special Tools and Plastic Molds, Part Two.
The Special Tools Lien Act78 and plastic mold 
act79 discussed above, each grant a lien to the 
makers of the special tool or mold to secure 
payment for the manufacture of the device. 
The lien becomes non-possessory on delivery 
to the customer or user. The requirements for 
perfecting a non-possessory lien of a tool-
maker or moldbuilder are 1) to include the 
name of the toolmaker or moldbuilder on the 
tool or mold,80 and 2) to file a UCC financing 
statement with the secretary of state.81

Corporate stock; Partnerhip assets. This lien 
secures debts owed to the corporation by the 
shareholder.82 This is no longer provided for 
under the Business Corporation Act,83 but it 
still appears as a relic in the Summer Resort 
and Park Associations Act of 1897,84 where 
it is unlikely to come into conflict with the 
holder of a security interest. The Uniform 
Partnership Act85 provides for a lien on part-
nership assets to secure debt to an investor 
for fraud.86 This lien is subordinate to the 
claims of creditors of the partnership, so it 
essentially adjusts the rights of a defrauded 
investor vis-à-vis those who defrauded him. 
Completing this category of uncommon liens 
is the statutory lien (to secure payment of cer-
tain fees) on shares of stock deposited with 
the Michigan Department of Treasury in con-
nection with a “protective committee.”87

Property of Insured. This lien secures pay-
ment of premiums to farmers’ mutual insur-
ers or other special mutual property insur-
ers.88 The statute does not specify a method 
of perfection, the manner of enforcement, or 
priority. Therefore, resort to the courts would 
be appropriate for enforcement.89

Liens for Which Faulty Perfection  
Requirements Apply
Michigan statutes are peppered with provi-
sions for liens that lack a coherent scheme. 
Perhaps the starkest example is a provision 
whereby costs for removing a marine navi-
gational hazard, if not paid within 30 days 
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of mailing of a written notice, “may become 
a lien against the person’s property.”90 The 
statute provides no specificity as to the scope 
of the lien (e.g. whether it attaches to just 
the navigation hazard or all of the person’s 
property), the priority of the lien, perfection 
requirements, or enforcement.

Several Michigan statutes, discussed 
below, provide for a lien to be perfected as 
provided by state or federal law. Although a 
lien against real property is always perfected 
by filing with the register of deeds, neither 
state nor federal law provides a general rule 
for perfection of nonconsensual liens against 
personal property. Although these noncon-
sensual liens meet the definition of a “securi-
ty interest” in that the liens are “an interest in 
personal property or fixtures which secures 
payment or performance of an obligation,”91

they are excluded from Article 9 and its fil-
ing system because they do not arise from a 
transaction that “creates a security interest in 
personal property or fixtures by contract”92

and do not otherwise come within Article 9.93

The Michigan legislature should revise any 
statute that provides for a nonconsensual 
lien on personal property to provide that a 
notice is to be filed with the secretary of state, 
as provided in the State Tax Lien Registra-
tion Act.94

Natural Resources and Environmental Pro-
tection Act.95 In addition to the provisions 
of the act applicable to false leaking-under-
ground-storage-tank claims, the Michigan 
NREPA provides for a lien96 to secure the 
payment of civil fines resulting from a viola-
tion of the water pollution provisions of the 
act. “A lien under subsection (7)(b) shall take 
effect and have priority over all other liens 
and encumbrances except those filed or re-
corded prior to the date of judgment only 
if notice of the lien is filed or recorded as re-
quired by state or federal law.”97 The lien under 
the NREPA for “cleanup costs for scrap tires 
accumulated after January 1, 1991”98 may 
be sought by the state in a court action. The 
state may request a lien that attaches to cer-
tain personal property and that primes prior 
liens.99 The NREPA does not specify how 
such a lien against personal property would 
be perfected. Presumably, the court that 
awards the lien would deal with that issue.

Support and Parenting Time Enforcement 
Act; Alimony.100 This statute grants the gov-
ernment a lien101 on all assets of the debtor-
parent to secure the payment of child sup-
port. An award of alimony is also secured 

by this lien.102 The lien is to be perfected “in 
the same manner in which another lien on 
property of the same type is perfected.”103 This 
language incorrectly presumes that the man-
ner of perfection is determined by the type 
of property to which the lien is to attach. 
A consensual lien, such as a security inter-
est, is not necessarily perfected in the same 
manner as a nonconsensual lien, e.g. a judg-
ment lien. Presumably, the debtor will not 
authorize the filing of a financing statement 
(for nontitled personal property), or a nota-
tion on a vehicle or boat title, so the lien to be 
perfected would be a levy on execution, i.e. 
by seizure of property. This lien could pres-
ent issues with respect to a debtor who owes 
child support and then incurs non-purchase-
money secured debt.

Michigan Employment Security Act104 Un-
paid contributions owed to the Michigan 
Unemployment Agency are a lien on all 
property, real and personal, belonging to the 
obligor, which attaches when the agency files 
the requisite notice.105 The lien pre-empts all 
other liens except for those recorded before 
the notice. Notice of the lien need only be 
filed with the “register of deeds of the county 
in which the property subject to the lien is 
situated.”106 The statute provides that notice 
of the lien “may also be filed with the secre-
tary of state….”107 The word “shall” should
be substituted for the word “may” to expand 
the benefits of the centrality of the Article 9 
filing system.

Landlord Lien
A landlord’s lien is the right of a landlord to 
execute upon a tenant’s property in satisfac-
tion of unpaid rent or property damage.108

This type of lien is not recognized under 
Michigan law,109 but it is provided for in 
many standard leases. Under Michigan law, 
if the lien is provided for in a lease, it is an 
Article 9 security interest and must be per-
fected as such.110

Judicial or Common-Law Liens
These liens exist in the law but are not 

provided for by statute. This discussion di-
vides them between possessory and nonpos-
sessory. Because a judgment-execution lien 
can be perfected by “constructive” posses-
sion, which is not actual possession, it could 
occur as a nonpossessory lien.

Possessory Common-Law Liens. These range 
from the humble artisan’s lien to the poten-
tially problematic execution lien. Possessory 
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Artisan’s Common-Law Lien.111 This is a 
possessory lien provided under common law 
to secure indebtedness arising from the pro-
vision of labor, skill, and/or materials that 
add value to the property of another.112

Execution Lien. Although Michigan’s Re-
vised Judicature Act of 1961113 specifies that 
property subject to a judgment execution is 
“bound from the time of such levy,” the lien 
arising from the execution of a judgment is 
only recognized, not provided for, by stat-
ute.114 This “binding” of the property consti-
tutes a lien that arises on the taking of posses-
sion of the personal property.115 Possession 
may be actual or constructive.116 Construc-
tive possession presents notice issues. An 
execution lien perfected by constructive pos-
session (i.e. without possession or recorded 
notice) is a secret lien.

Attorney’s Lien. There are two different 
types of attorney’s liens. A possessory lien 
is the right of the attorney to retain posses-
sion of documents, money, and other client 
property until the outstanding fees due to 
the attorney are paid.117 A non-possessory 
or charging lien is the equitable right to have 
fees and costs due to the attorney secured by 
the fund created through the attorney’s ef-
forts.118

Non-Possessory Judicial Liens
and Judicial Remedies

Garnishment lien. A garnishment lien 
is perfected on the service of a writ of gar-
nishment.119 Such a lien is secret insofar as 
a search of the records of an indeterminate 
number of courts may be required to discov-
er its existence, and the completion of service 
might not be evident from the court records.

Charging order. A charging order120 against 
a limited liability company membership in-
terest is issued pursuant to a court order and 
is a lien on the membership interest of the in-
debted member. However, the lien cannot be 
foreclosed. The charging lien is secret for the 
same reasons as a garnishment lien.

Other State Judicial Liens. Michigan courts 
have the authority to “devise and make such 
new orders as may be necessary to carry 
into effect the powers and jurisdiction pos-
sessed by them.”121 The courts have used 
this authority to create liens outside of Ar-
ticle 9. For example, a landlord has an eq-
uitable lien on rent owed by a sublessee to 

an insolvent lessee.122 Article 9 of the UCC 
recognizes a receiver as a lien creditor,123

and the Michigan Supreme Court tacitly 
recognized the authority of a circuit court to 
grant a lien on real property to secure pay-
ment to the receiver.124 Although the case 
involved real property, there is no reason to 
believe that the holding would not apply to 
personal property. A receiver’s lien might be 
evidenced by only a court order and granted 
without any requirement of notice to persons 
not parties to the case.125 A receiver’s lien 
therefore poses the same potential problems 
as other judicial liens—it is discoverable only 
by happenstance or a search of an indetermi-
nate number of court dockets.

Common-Law Assignment for the Benefit 
of Creditors (ABC). An ABC is filed with the 
circuit court where the assignor resides, or if 
not a resident, where the assigned assets are 
principally located.126 Because an ABC trans-
fers title to the assignee to secure payment of 
claims of creditors, it is in substance a lien. 
Because it is perfected in the same way as 
other judicial liens identified above, an ABC 
presents the same potential notice and dis-
coverability issues.

Bankruptcy Court Orders. The property of 
a bankruptcy estate is under the jurisdiction 
of the bankruptcy court, which has the au-
thority to authorize the trustee or debtor in 
possession to obtain secured credit.127 Liens 
granted on property of the estate are routine-
ly permitted to be perfected and evidenced 
solely by a court order, and the priority of 
such debt may be insulated from reversal 
on appeal.128 Therefore, secured debt autho-
rized by order of the bankruptcy court might 
be evidenced only in the records of the bank-
ruptcy court.

Forfeiture. The unique and controver-
sial powers of the state and federal govern-
ments to proceed in rem in forfeiture actions 
presents a set of controversial issues beyond 
the scope of this article.129 The Racketeer 
Influenced and Corrupt Organizations Act 
(RICO)130 contains powerful and broad for-
feiture provisions.131 Title to the property 
forfeited vests in the United States on the 
commission of the act.132

The Judgment-Debtor Injunction. An order 
for examination may contain a provision 
restraining the debtor from transferring his 
property until further order of the court.133

This is not a lien, but because it is backed by 
contempt power, a judgment creditor can 
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Many of 
the least 
problematic 
non-Article 
9 liens are 
either well-
known or 
possessory. 
The more 
problematic 
liens are 
uncommon 
and difficult 
to detect.

gain leverage over the debtor as though it 
has a lien.

Other Federal Court Orders. The federal 
courts have broad authority to issue injunc-
tions.134 As with state-court injunctions, the 
use by a judgment creditor of this power can 
effectively put the creditor in the position of 
a gatekeeper for the disposition of the debt-
or’s assets.

Constructive Trust. This ex post facto rem-
edy has the potential of changing owner-
ship of property after the fact. Because it is a 
remedy in favor of a creditor (or other claim-
ant) determined to be entitled to relief, and 
dedicates specific property to the payment 
or other remedy for the creditor/claimant, it 
can function like a lien.135

Alter Ego Remedies. These remedies, in-
cluding successor liability, may alter title af-
ter the fact by determining that two or more 
entities should be considered to be one.136

Setoff And Recoupment
Setoff is the common law right of a credi-
tor to balance mutual debts with a debtor.137

Recoupment is a common law right that 
allows a person to reduce or eliminate one 
obligation against another, but only to the 
extent that they both arise out of the same 
transaction.138 Recoupment is “applied when 
there are countervailing claims arising from 
the same transaction.”139 Similar rights are 
also created by statute. For example, a lien is 
created under the Michigan Insurance Code 
of 1956140 in favor of a limited liability pool 
against the insurance policy of a member to 
secure payment of an assessment.141 Some-
times the right of setoff conflicts with the 
rights of a secured creditor who holds a secu-
rity interest in an account.142

Statutory Trusts—Federal 
PACA and PSA. Under PACA143 and PSA,144

certain participants in the food industry hold 
funds in trust for suppliers and sellers. The 
trust takes priority over pre-existing liens.

Taxes. Income taxes withheld from em-
ployee wages, i.e. “withholding taxes” and 
other taxes collected by a business for the 
government, are held in trust for the United 
States.145

Statutory Trusts—State
Michigan Building Contract Fund Act. The 
MBCFA146 or “builders’ trust fund” provides 
that funds paid to a building contractor are 
held in trust for the benefit of subcontractors, 
laborers, and suppliers. This can have the 

effect of a secret lien, as it is a property inter-
est to secure payment and is not perfected 
by either possession or the filing of a notice. 
Moreover, the statute is saturated with ambi-
guity due in part to its nature as a criminal 
statute without an explicit civil remedy,147

which has for decades been interpreted to 
provide a civil remedy.148 It has been applied 
so as to include in the definition of “contrac-
tor” a person who did not enter into the con-
tract.149

Taxes. Withholding taxes collected by 
businesses, similar to tax collections for the 
federal government, are held in trust for the 
state of Michigan.150

Retention of Title and Other Devices
Reclamation. A seller may reclaim goods on 
discovering the insolvency of a buyer. How-
ever, reclamation rights are subject to the 
rights of a buyer in the ordinary course and 
to a lien creditor.151 Reclamation rights are 
similar to a secret lien. In bankruptcy, those 
rights can give rise to an administrative 
expense claim.152

Equitable Subrogation. Equitable subroga-
tion is “a legal fiction through which a person 
who pays a debt for which another is primar-
ily responsible is substituted or subrogated 
to all the rights and remedies of the other.”153

A subrogee obtains no greater rights than 
those possessed by the subrogor.154 Subro-
gation rights are often exercised by a surety 
with respect to a principal in the construction 
industry.155 A surety can, by contract, hold 
an interest in money owed to the principal, 
and this interest is excluded from Article 9.156

Statutory Liens or Subrogation on Insurance 
Recoveries. Similar to equitable subrogation, 
some statutes grant liens to certain payors on 
insurance recoveries.157

Hot Goods Doctrine.158 The “hot goods” 
doctrine is, in effect, a secret lien for unpaid 
wages. The doctrine prohibits the sale of 
goods if certain wage-related expenses re-
lated to the production of the goods were not 
paid.

Consignment. A consignment transaction 
is one in which a person transfers goods to 
a merchant or factor for sale. Under common 
law, title remains in the consignor.159 Under 
the UCC, a consignor who has not perfected 
its security interest in accordance with Ar-
ticle 9 loses to a creditor of the consignee if, 
for example, the merchant/consignee “is not 
generally known by its creditors to be sub-
stantially engaged in selling the goods of oth-



ers.”160 The consignor who loses to a creditor 
of the consignee cannot be said to have had a 
secret lien. Rather, the consignor is the victim 
of a failure to protect itself from parting with 
title on delivery.

Unemployment Compensation Contributions.
Under the Michigan Employment Security 
Act,161 a successor-employer may be liable 
(up to the net value of the assets acquired) 
for the predecessor’s liability under the 
act.162 The act also provides for a lien in favor 
of the Unemployment Insurance Agency as 
described above, but the successor-liability 
provision has the effect of a secret lien on the 
predecessor’s assets because successor liabil-
ity is not dependent upon the filing of a no-
tice of the lien for delinquent contributions.

Priority of Federal Government Claims. Un-
der federal law,163 property of a debtor un-
der certain circumstances is to be used first to 
pay debts owed to the federal government. A 
representative of a person or an estate who 
instead pays other debts may be liable to the 
federal government. While this statute does 
not create a lien in favor of the United States, 
it is similar in effect to the creation of a lien 
and a penalty for disregarding the lien.

Which Liens Are Problematic?
Many of the least problematic non-Article 9 
liens are either well-known or possessory. 
The more problematic liens are uncommon 
and difficult to detect. The most problematic 
are those likely to prime an already-existing 
lien or be enforceable against a bona fide pur-
chaser. The following list does not include all 
liens and remedies discussed above, but it is 
intended to show the author’s opinion as to 
where selected liens fall on a spectrum from 
useful to problematic.
Least problematic:
•	 Possessory and certificate-of-title 

liens recognized in the UCC or Arti-
cle 9

•	 Marina lien and other liens that may 
qualify as possessory liens

•	 Seizure of motor vehicles in small 
matters

•	 Unique types of federally-regulated 
property such as patents, ships and 
airplanes

•	 Agricultural liens
•	 Industrial liens

Firmly Implanted in the Law:
•	 In rem tax liens
•	 Other tax or government liens, 

including PBGC

•	 Hot-goods doctrine
•	 Judicial remedies which may create 

secret liens and interests.
Obsolete and Inconsistent with UCC but 
Rare:
•	 Floating log liens
•	 Distraint of beasts
•	 Animals transported by rail
•	 Corporate stock and insurance pro-

visions
•	 Lien to secure judgment against rail-

road company
In Need of Clarification or Correction as to 
Filing:
•	 CERCLA
•	 NREPA (penalties for water pollu-

tion)
•	 Michigan Employment Security Act
•	 Alimony and child support obliga-

tions
Most Problematic:
•	 Industry Specific:
o MBCFA, “Builder’s Trust Fund”
o Oil well and pipeline lien
o Federal PACA and PSA
•	 Simply Secret 
o NREPA (penalties for false claims)
•	 Secret and Priming:
o Reimbursement to Michigan De-

partment of Community Health
o Worker’s Disability Compensa-

tion

How to Eliminate Secret Liens
Certain obsolete liens could be eliminated. 
It is no longer necessary to have special log 
laws or a chapter of the Michigan Complied 
Laws devoted to railroads. The legislature 
should weed out these and other obsolete 
laws. The fairness and impact on other credi-
tors of priming liens should also be re-exam-
ined.

The legislature should also consider using 
the State Tax Lien Registration Act, which 
utilizes the Secretary of State UCC registry 
for the perfection of tax liens on personal 
property, as a model for a lien registration act 
covering all non-consensual liens, including 
federal liens such as the CERCLA “windfall” 
lien. The centralized registration of nonpos-
sessory liens on personal property would re-
duce, if not eliminate, the old and continuing 
problem of the secret lien.
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